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DEPARTMENT  OF  ENERGY 

Office  of  the  Secretary 

10  CFR  Parts  376  and  390 

Leasing;  Proposed  Rulemaking  and 
Public  Hearing  Regarding  a  Variable 
Net  Profit  Share  Bidding  System  for 
Outer  Continental  Shelf  Oil  and  Gas 
Lease  Sales 

agency:  Department  of  Energy. 

ACTION:  Proposed  Rule. 

summary:  On  December  19, 1980,  the 
U.S.  District  Court  for  the  District  of 
Columbia  issued  an  order  requiring  the 
Department  of  Energy  (DOE)  to  issue  a 
proposed  regulation  implementing  the 
bidding  system  described  at  43  U.S.C. 
1337(a)(1)(E)  by  February  28, 1981. 
Pursuant  to  that  court  order,  DOE  is 
issuing  this  proposed  regulation.  This 
proposal  would  establish  a  new  bidding 
system  for  use  in  lease  sales  of  oil  and 
gas  tracts  on  the  Outer  Continental 
Shelf  (OCS).  The  intended  effect  is  to 
encourage  participation  on  the  part  of  a 
more  diverse  range  of  firms  on  OCS  oil 
and  gas  lease  sales.  The  proposed 
bidding  system  (“variable  net  profit 
share”)  uses  a  percentage  of  net  profits 
as  the  bid  variable  and  requires  _ 

pajmient  of  a  fixed  cash  bonus  for  each 
tract.  This  system  would  also  require 
payment  of  an  annual  rental  and  would 
make  use  of  existing  accounting 
procedures,  codified  at  10  CFR  Part  390, 
established  to  determine  net  profit  share 
payments  due  the  United  States  (45  FR 
36784,  May  30, 1980).  This  proposal 
implements  rulemaking  responsibilities 
under  section  8(a)  of  the  Outer 
Continental  Shelf  Lands  Act,  as 
amended,  that  were  transferred  to  DOE 
under  sections  302(b)  and  303(c)  of  the 
Department  of  Energy  Organization  Act. 
DATES:  Written  comments  are  due  not 
later  than  April  7, 1981,  at  4:00  p.m. 
Requests  to  speak  at  the  public  hearing 
in  Washington,  D.C.  are  due  not  later 
than  March  19, 1981,  at  4:00  p.m.  The 
public  hearing  will  be  held,  Thursday, 
March  26, 1981,  at  9:30  a.m.  Speakers 
will  be  notified  by  March  23, 1981  and 
statements  should  be  brought  to  the 
hearing  location  by  9:00  a.m.  on  the  day 
of  the  hearing. 

ADDRESS:  All  written  comments  and 
requests  to  speak  at  the  Washington, 
D.C.  public  hearing  should  be  sent  to: 
Office  of  Public  Hearings  Management, 
Economic  Regulatory  Administration, 
Box  XY  (Docket  No.  LPDO  81-1),  2000  M 
Street,  NW.,  Washington,  D.C.  20461. 

The  hearing  will  be  held  in  Room  2105, 
2000  M  Street,  NW.,  Washington,  D.C. 
20461. 


FOR  FURTHER  INFORMATION  CONTACT: 

Edward  F.  Mulholland  (Office  of  Leasing 
Policy  Development),  Department  of 
Energy,  Room  2115, 1200  Permsylvania 
Avenue,  N.W.,  Washington,  D.C. 

20461,  (202)  633-9373 
Michael  T.  Shinker  (Office  of  General 
Counsel),  Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  (202)  252- 
2900 

Cynthia  A.  Ford,  Director  (Office  of 
Public  Hearings  Management). 
Economic  Regulatory  Administration, 
Room  B-210,  2000  M  Street,  N.W., 
Washington,  D.C.  20461 
Milton  Jordan,  Director,  Division  of 
Freedom  of  Information  and  Privacy 
Acts  (Office  of  Administrative 
Services),  Department  of  Energy, 

Room  lE-190, 1000  Independence 
Avenue,  S.W.,  Washington,  D.C. 

20585,  (202)  252-5955 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

II.  Outer  Continental  Shelf  Leasing — General 

III.  The  Proposed  Regulation 

A.  Authority 

B.  Mandate  of  the  U.S.  Court  of  Appeals 

C.  Principal  Features 

D.  Basis  and  Expected  Effects  of  Proposal 

IV.  Public  Conunent  and  Hearing  Procedure 

V.  Environmental  and  Competitive  Review 

VI.  Executive  Order  12291 

VII.  Compliance  with  the  Regulatory 
Flexibility  Act 

I.  Introduction 

Sections  302  and  303  of  the 
Department  ofEnergy  Organization  Act 
(DOE  Act,  Pub.  L  95-91, 91  Stat.  578-580 
(42  U.C.C.  7152,  7153))  transferred  to  the 
Secretary  of  Energy  certain  authorities 
previously  held  by  the  Secretary  of  the 
Interior  under  the  Outer  Continental 
Shelf  Lands  Act  (OCSLA,  Act  of  August 
7, 1953,  ch.  345,  67  Stat.  462  (43  U.S.C. 
1331  etseq.),  as  amended  by  the  Outer 
Continental  Shelf  Lands  Act 
Amendments  of  1978  (OCSLAA,  Pub.  L. 
95-372, 92  Stat.  629)),  the  Mineral  Lands 
Leasing  Act,  the  Mineral  Leasing  Act  for 
Acquired  Lands,  the  Geothermal  Steam 
Act  of  1970,  and  the  Energy  Policy  and 
Conservation  Act.  Specifically,  with 
respect  to  Federal  leases  issued  under 
these  statutes,  section  302(b)  of  the  DOE 
Act  authorizes  the  Secretary  of  Energy 
to  promulgate  regulations  which  relate 
to  the:  (1)  Fostering  of  competition  for 
Federal  leases  (including,  but  not  limited 
to,  prohibition  on  bidding  for 
development  rights  by  certain  types  of 
joint  ventures);  (2)  implementation  of 
alternative  bidding  systems  authorized 
for  the  award  of  Federal  leases;  (3) 
establishment  of  diligence  requirements 
for  operations  conducted  on  Federal 
leases  (including,  but  not  limited  to. 


procedures  relating  to  the  granting  or 
ordering  by  the  Secretary  of  the  Interior 
of  suspension  of  operations  or 
production  as  they  relate  to  such 
requirements);  (4)  setting  rates  of 
production  for  Federal  leases;  and  (5) 
specifying  the  procedures,  terms  and 
conditions  for  the  acquisition  and 
disposition  of  Federal  royalty  interests 
taken  in  kind. 

In  addition,  section  302(c)  of  the  DOE 
Act  grants  the  Secretary  of  Energy  the 
authority  to  establish  rates  of 
production  for  Federal  leases,  and 
section  303(c)(1)  permits  the  Secretary  to 
disapprove  any  term  or  condition  of  a 
Federal  lease  that  relates  to  DOE’s 
authority  to  promulgate  regulations 
under  section  302(b). 

As  required  by  section  303(b)  of  the 
DOE  Act,  the  Secretary  of  Interior  was 
consulted  during  the  preparation  of 
these  proposed  regulations  and  afforded 
the  statutory  opportunity  to  comment 
formally  on  them.  The  Secretary  of  the 
Interior  has  provided  comments  which 
were  considered  in  drafting  these 
regulations. 

II.  Outer  Continental  Shelf  Leasing — 
General 

According  to  a  schedule  established 
pursuant  to  section  18  of  the  OCSLA,  the 
Department  of  the  Interior  (DOI) 
periodically  offers  for  sale  oil  and  gas 
leases  for  tracts  on  the  OCS.  The  lease 
sale  is  the  culmination  of  a  series  of  DOI 
actions,  including  nominations  for  the 
inclusion  of  OCS  tracts  in  a  sale, 
geological/geophysical  analysis, 
preparation  and  publication  of  an 
environmental  impact  statement  (EIS), 
public  hearings,  coordination  with  State 
officials  and  members  of  the  public, 
coordination  with  Federal  agencies,  the 
publication  of  a  notice  of  OCS  lease  sale 
in  the  Federal  Register,  and  the 
submission  of  bids.  Bidders  submit  bids 
on  the  basis  of  the  bidding  system  that 
is  applicable  to  a  particular  tract  as 
specified  in  the  notice  of  OCS  lease  sale. 
After  the  bids  submitted  at  the  publicly 
held  OCS  lease  sale  are  opened  and 
evaluated,  leases  are  awarded  to 
successful  bidders  on  a  tract-by-tract 
basis.  The  bidding  system  used  also 
determines  the  method  by  which  the 
successful  bidder  pays  the  United  States 
for  the  lease. 

The  bidding  system  or  systems  to  be 
utilized  by  DOI  in  each  OCS  lease  sale 
are  chosen  from  those  authorized  by  the 
OCSIJV  and  prescribed  by  DOE 
regulation.  DOE  has  promulgated 
regulations  implementing  four  of  the 
bidding  systems  authorized  by  section 
8(a)(1)  of  the  OCSLA  in  10  CFR  Part  376. 
On  February  5, 1980  (45  FR  9536, 
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February  12, 1980),  DOE  issued  final 
regulations  implementing  three  bidding 
systems:  (1)  Cash  bonus  bid  with  a  fixed 
royalty;  (2)  royalty  bid  with  a  fixed  cash 
bonus;  and  (3)  cash  bonus  bid  with  a 
sliding  scale  royalty.  On  May  14, 1980 
(45  FR  36784,  May  30, 1980),  DOE  issued 
final  regulations  implementing  a  fourth 
bidding  system,  cash  bonus  bid  with  a 
fixed  net  profit  share.  Respectively, 
these  systems  implement  sections 
8(a)(l)(A)-(D)  of  the  OCSLA. 

in.  The  Proposed  Regulation 

A.  Authority- 

The  Secretary  of  Energy  is  specifically 
authorized  by  section  302(b)(2]  of  the 
DOE  Act  to  promulgate  regulations 
under  the  OCSLA  as  they  relate  to  the 
implementation  of  alternative  bidding 
systems  for  the  award  of  Federal  leases 
and  by  section  303(c)  of  the  DOE  Act  to 
disapprove  any  term  or  condition  of  a 
Federal  OCS  lease  which  relates  to 
DOE’S  authority  to  promulgate 
regulations  under  section  302(b).  As 
noted  earlier,  under  this  authority  DOE 
has  already  promulgated  final 
regulations  implementing  four  bidding 
systems  authorized  by  sections 
8(a)(l)(A)-(D)  of  the  OCSLA. 

B.  Mandate  of  the  U.S.  Court  of  Appeals 

On  June  22, 1979,  Energy  Action 
Educational  Foundation,  with/several 
other  parties,  filed  an  action  in  the  U.S. 
District  Court  for  the  District  of 
Columbia  which  sought  to  halt  further 
sales  of  OCS  leases  and  to  upset  past 
sales  on  the  basis  of  alleged  violations 
of  the  OCSLA.  Plaintiffs  claimed,  inter 
alia,  that  the  Secretary  of  Energy  had 
violated  the  OCSLA  through  failure  to 
issue  regulations  for  certain  bidding 
systems  authorized  by  the  OCSLAA,  in 
particular  the  system  employing  net 
profit  share  as  the  bid  variable  (section 
8(a)(1)(E))  of  the  OCSLA. 

On  September  17, 1980,  the  U.S. 
District  Court  denied  plaintiff’s  request 
to  enjoin  scheduled  OCS  lease  sales. 
The  U.S.  Court  of  Appeals  for  the  D.C. 
Circuit  affirmed  the  District  Court’s 
refusal  to  grant  the  injunction,  but 
retained  jurisdiction  and  proceeded  to 
address  certain  issues  on  the  merits. 

On  October  30, 1980,  the  Court  of 
Appeals  issued  an  opinion,  Energy 
Action  V.  Andrus  (No.  80-2127,  D.C.  Cir.. 
October  30, 1980)  which  held  that  the 
Secretary  of  Energy  had  violated  the 
provisions  of  the  OCSLA  by  failing  to 
issue  certain  alternative  bidding 
systems  enumerated  in  the  OCSLA. 
Specifically,  the  Court  directed  DOE  to 
issue  regulations  establishing  the  two 
remaining  bidding  system  alternatives 
which  employ  bid  variables  other  than 


the  cash  bonus,  namely,  the  net  profit 
share  and  work  commitment  bid 
variables,  in  order  to  allow  empirical 
experimentation  with  these  systems  by 
the  Secretary  of  the  Interior.  ’The  Court 
noted  that  injunctive  relief  for  futiu« 
OCS  lease  sales  might  be  appropriate  if 
the  regulatory  process  for  these  two 
bidding  system  alternatives  was  not 
completed  by  mid-1981. 

In  its  opinion,  the  Court  found  in  the 
language  and  legislative  history  of  the 
OCSLAA  “*  *  *  a  Congressional 
imperative  to  promulgate  regulations,  as 
a  necessary  prelude  to  experimentation, 
involving  non-cash  bonus  statutory 
bidding  alternatives,  including  variable 
net  profit  share  bidding  *  *  *”  [Slip,  op., 
at  41).  In  order  to  accomplish  the 
required  “experimentation”  within  the 
five-year  period  set  out  in  the  OCSLA, 
the  court  concluded  that  DOE  must 
fulfill  its  obligation  to  promulgate  a 
regulation  establishing  a  variable  net 
profit  share  bidding  system  “with  the 
maximum  possible  speed  consistent 
with  procedural  and  statutory 
rulemaking  requirements."  [Slip,  op.,  at 
42.) 

Upon  remand,  on  December  19, 1980, 
the  IJ.S.  District  Court  issued  an  order 
establishing  a  “precise  timetable”  for 
promulgation  of  the  variable  net  profit 
share  and  variable  work  commitment 
bidding  system  regulations.  The  District 
Court  ordered  the  Secretary  of  Energy  to 
issue  a  proposed  regulation  for  a 
variable  net  profit  share  bidding  system 
by  February  28. 1981,  with  a  fin^ 
regulation  to  follow  by  May  25. 1981. 

'The  variable  work  commitment  bidding 
system  was  ordered  to  be  proposed  by 
March  30, 1981  and  issued  as  a  final 
regulation  by  June  30, 1981.  On  February 

3. 1981,  the  Department  of  Justice 
notified  the  District  Court  that  the 
government  has  decided  to  seek 
Supreme  Court  review  of  the  decision  of 
the  Court  of  Appeals.  The  petition  for  a 
writ  of  certiorari  will  be  filed  by  the 
Solicitor  General  on  or  near  February 

27. 1981. 

C.  Principal  Features 

’The  regulation  proposed  today 
reflects  DOE’s  initial  response  to  the 
opinion  of  the  Court  of  Appeals.  The 
bidding  system  proposed  by  this 
regulation  is  auAorized  by  section 
8(a)(l)^)  of  the  OSCLA,  which 
authorizes  a  bidding  system  utilizing  a 
“fixed  cash  bonus  with  the  net  profit 
share  reserved  as  the  bid  variable.”  In 
further  compliance  with  the  Court’s 
decision,  DOE  intends  to  propose,  in  the 
near  future,  a  regulation  implementing  a 
bidding  system  which  employs  work 
commitment  as  the  bid  variable. 


The  following  provides  an 
explanation  of  the  operation  of  the 
proposed  bidding  system  and  of  how  the 
successful  bidder  pay  the  United 
States  for  a  lease  issued  under  this 
system.  As  with  all  bidding  systems, 
leases  are  awarded  to  the  hipest 
qualified  bidder,  the  issue  of 
qualification  being  determined  pursuant 
to  standards  established  by  DOL  Under 
the  proposed  variable  net  profit  share 
bidding  system,  the  net  profit  share  rate 
is  the  bid  variable  and  the  cash  bonus 
and  annual  rental  are  fixed  by  the 
Secretary  in  advance  of  the  lease  sale. 

The  highest  bidder-is  that  bidder 
submitting  a  bid  containing  the  highest 
percentage  of  net  profits.  A  successful 
bidder  pays  the  United  States  the  cash 
bonus  and  annual  rental  as  fixed  in  the 
notice  of  OSC  lease  sale,  and  the 
percentage  of  net  profits  which  was  bid, 
with  such  profits  based  on  the  revenue 
received  f^m  production  and  sale  of  oil 
and  gas  minus  allowable  costs  and 
determined  in  accordance  with  10  CFR 
Part  390.  \ 

1.  Accounting  procedures.  DOE  has 
determined  that  the  accounting 
procedures  previously  promulgated  in  10 
CFR  Part  390  (45  FR  36784,  May  3a  1980) 
for  use  in  calc^ating  net  profit  share 
payments  due  the  United  States  for 
production  of  oil  and  gas  from  leases 
issued  under  the  fixed  net  profit  share 
bidding  system  will  also  serve  for 
calculating  net  profit  share  payments 
due  under  the  proposed  system.  The 
accounting  procedures  themselves  are 
independent  of  whether  the  net  profit 
share  component  constitutes  the  bid 
variable  or  the  fixed  term  in  the  lease. 

No  substantive  changes  in  the 
accounting  rules  are  proposed,  but 
minor  tecl^cal  changes  have  been 
made  to  the  definitions  of  “net  profit 
share  rate"  and  “NPSL"  in  10  CFR 
390.002  to  clarify  that  the  accounting 
procedures  in  Part  390  will  be  applicable  . 
to  determining  net  profit  share  payments 
under  all  of  the  authorized  bidding 
systems  in  10  CFR  Part  376  which 
employ  a  net  profit  share  component. 

Use  of  these  accounting  procedures 
should  help  to  hold  down  administrative 
costs  for  lessees,  since  separate 
accounting  systems  for  leases  issued 
under  each  of  the  two  bidding  systems 
employing  a  net  profit  share  component 
are  not  required.  In  addition,  (XIS  lease 
sales  using  the  fixed  net  profit  share 
bidding  system  have  already  been 
conducted  allowing  both  the 
government  and  industry  to  become 
familiar  with  these  accounting 
procedures.  ’This  experience  and 
familiarity  will  furtfier  assist  in 
minimizing  administrative  costs  to 
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lessees.  For  a  more  complete  discussion 
of  these  accounting  procedures,  please 
refer  to  the  preamble  to  the  final  fixed 
net  profit  share  regulation  (45  FR  36784, 
May  30, 1980). 

2.  Capital  Recovery  Factor.  At  the 
request  of  DOI,  DOE  proposes  to 
provide  for  flexibility  in  the  method  of 
selecting  a  capital  recovery  factor  for 
leases  issued  under  the  variable  net 
profit  share  bidding  system.  Under 
bidding  systems  with  a  fixed  net  profit 
share  term,  capital  recovery  factors  are 
fixed  in  advance  for  each  tract  in  an 
OCS  lease  sale  to  be  offered  using  that 
system.  The  capital  recovery  factor  can 
be  unique  to  each  tract  and,  because  the 
net  profit  share  rate  is  also  fixed  in 
advance,  can  take  into  account  the 
predetermined  net  profit  share  rate  for 
each  tract.  With  a  variable  net  profit 
share  system,  this  situation  does  not 
obtain. 

Recent  DOI  analysis  has  indicated 
that  in  some  situations  it  may  be 
difficult  to  control  a  tendency  toward 
excessively  high  net  profit  share  bids. 
There  are  potential  problems  stemming 
from  the  high  net  profit  share  rates 
likely  under  variable  net  profit  share 
bidding  if  these  are  combined  with 
capital  recovery  factors  that  would, 
under  a  fixed  net  profit  share  bidding 
system,  be  deemed  to  provide  for  a 
reasonable  return  on  investment.  Under 
this  situation,  there  would  be  a  greater 
incentive  for  a  lessee  to  manipulate  its 
costs  in  such  a  way  that  it  would  realize 
an  acceptable  return  on  capital  spent  for 
additional  investment  due  mainly  to 
capital  recovery  treatment  for  that 
investment.  Under  such  circumstances, 
it  could  benefit  lessees  to  incur 
exploration  and  development  costs  that 
would  be  uneconomical  under  a  bidding 
system  without  a  net  profit  share  term. 
Since  the  variable  net  profit  share 
bidding  system  allows  lessees  to  recoup 
allowable  costs,  plus  a  return  on 
investment,  from  production  revenues 
prior  to  any  payment  to  the  government, 
it  follows  that  uneconomcal 
expenditures  would  lead  to  a 
consequent  reduction  in  net  profit  share 
payments  later  due  the  Federal 
government. 

An  adequate  return  might  therefore  be 
received  prior  to  the  time  the  NPSL 
account  changed  to  a  credit  balance 
and,  therefore,  prior  to  the  time  that  any 
profit  share  payment  was  due  the 
United  States.  Under  these 
circumstances,  the  magnitude  of  the  bid 
would  not  seem  to  matter  a  great  deal.  A 
high  net  profit  share  rate  bid,  coupled 
with  a  normal  capital  recovery  factor, 
could  induce  a  situation  v\diere  the 
lessee  would  find  production 


economical  only  to  the  point  at  which  it 
had  recovered  its  expenses,  plus  the 
accumulated  allowance  for  capital 
recovery,  and  the  balance  in  its  NPSL 
capital  account  had  changed  to  a  credit 
balance.  It  would  then  have  little 
incentive  to  continue  production  and 
would  tend  to  relinquish  the  lease,  even 
with  producible  reserves  remaining. 

Therefore,  DOE  intends  to  provide  an 
opportunity  to  fix  the  capital  recovery 
factor  for  a  lease  on  the  basis  of  a 
schedule  under  which  the  capital 
recovery  factor  for  a  lease  would 
generally  tend  to  be  set  at  lower  levels 
for  higher  net  profit  share  rate  bids. 

Since  firms  generally  prefer  higher 
capital  recovery  factors,  their  tendency 
to  bid  higher  net  profit  share  rates 
would  be  counteracted  by  the  prospect 
of  having  a  lower  capital  recovery 
factor.  This  schedule  would  be 
published  in  the  notice  of  OCS  lease 
sale  for  a  particular  lease  sale.  Of 
course,  the  opportunity  to  establish  the 
capital  recovery  factor,  as  under  the 
fixed  net  profit  share  system,  in  advance 
of  the  sale  and  to  announce  it  in  the 
notice  of  OCS  lease  sale  will  remain 
open. 

Use  of  a  schedule  of  capital  recovery 
factors  may  help  to  discourage 
speculative  bids,  since  high  net  profit 
share  bids  would  generally  be  assigned 
relatively  low  capital  recovery  factors. 
Lastly,  use  of  a  schedule  that  tends  to 
assign  lower  capital  recovery  factors  to 
higher  net  profit  share  rate  bids  may 
discourage  lessees  from  incurring 
uneconomic  development  costs  that 
would  nonetheless  yield  an  acceptable 
return  on  investment  prior  to  the  time 
any  net  profit  share  payment  might 
become  due  to  the  United  States.  DOE 
invites  comments  on  the  use  of  such  a 
schedule. 

Under  the  proposed  bidding  system, 
only  the  profit  share  rate  is  the  bid 
variable  and  the  bidder  submitting  the 
highest  profit  share  rate  is 
unambiguously  the  high  bidder.  DOE 
recognizes  that,  with  the  use  of  a 
schedule  and  varying  capital  recovery 
factors,  it  may  be  difficult  to  determine 
whether  the  high  profit  share  bidder  will 
actually  pay  more  for  the  lease  than  a 
lower  bidder.  This  difficulty,  however,  is 
inherent  in  the  variable  profit  share  bid 
system,  regardless  of  the  means  of 
setting  the  capital  recovery  factor, 
because  of  the  unknown  differences  in 
the  profitability  of  the  bidders’ 
exploration  and  development  of  a  tract. 
Lease  awards  imder  such  a  system  can 
only  be  based  on  the  numerical  profit  . 
share  rate  bid,  not  on  the  expected  lease 
revenues. 


D.  Basis  and  Expected  Effects  of 
Proposal 

In  amending  the  OCSLA,  Congress 
seemed  to  conclude,  in  part,  that  large 
cash  bonus  payments  may  inhibit 
competition  for  OCS  leases  by 
preventing  smaller,  independent  firms 
fi'om  participating  in  OCS  development. 
The  proposed  variable  net  profit  share 
system  would  reduce  initial  cash  bonus 
payments  to  the  level  of  the  associated 
fixed  cash  bonus  and  shift  return  to  the 
public  away  from  initial  cash  bonuses  to 
contingency  payments  based  on  net 
profits  fi'om  the  actual  production  of  oil 
and  gas.  Compared  to  costs  of 
development,  as  well  as  to  net  profit 
share  payments  that  might  be 
anticipated  under  this  system,  the  fixed 
cash  bonus  will  likely  represent  a 
relatively  small  amount. 

Thus,  DOE  expects  that  the  most 
immediate  effect  of  using  the  bidding 
system  proposed  in  this  regulation 
would  be  a  reduction  in  front-end  cash 
bonuses  and  a  consequent  reduction  of 
funds  flowing  into  the  U.S.  Treasury  at 
the  time  of  the  lease  sale.  The  amount  of 
any  such  reduction  will  depend  upon  the 
level  at  which  cash  bonuses  are  fixed 
for  any  OCS  lease  sale.  The  reduction  in 
bonus  amounts  will  be  eventually  offset, 
at  least  in  part,  to  the  extent  that  lessees 
make  contingency  payments  during 
production;  however,  any  such 
contingency  payments  would  not  begin 
for  several  years  after  issuance  of  the 
lease.  It  is  also  possible  that  these  lower 
cash  bonus  amounts  may  lead  to 
speculative  bidding. 

To  the  extent  that  very  high  profit 
share  rates  are  bid,  minimum 
economical  commercial  field  sizes  may 
increase  and  there  may  be  premature 
abandomnent  of  leases.  Either  of  these 
results  will  lead  to  reduced  resource 
recovery  and  losses  in  national  income, 
that  is,  in  net  economic  value.  In 
addition,  high  profit  share  rates  are 
likely  to  reduce  the  incentive  for 
exploration  and  cause  overinvestment  in 
development  after  discovery  of  a 
commercial  field.  High  profit  share  rates 
may  also  cause  inefficient  distortions  in 
production  patterns.  All  of  these  impacts 
will  tend  to  reduce  resoiuce  production, 
national  income  and  the  Federal 
revenues  yielded  by  OCS  development. 
In  any  bidding  system  where  the  bid 
variable  is  not  a  cash  bonus,  there  is  no 
assurance  that  the  high  bid  on  a  tract 
will  yield  the  greatest  return  to  the 
public  or  to  the  government  over  the  life 
of  the  lease. 

In  amending  the  OCSLA  to  provide  for 
new  bidding  system  alternatives. 
Congress  intended,  in  part,  to  encourage 
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greater  competition  for  OCS  leases 
through  decreased  reliance  on  front-end 
cash  bonus  payments  as  the  primary 
means  of  allocating  leases  on  tiiu  OCS. 
The  U.S.  Court  of  Appeals,  in  its  opinion 
mandating  that  DOE  promulgate  a 
regulation  to  establish  a  variable  net 
profit  share  bidding  system,  reached  a 
similar  conclusion  with  respect  to  the 
impact  of  the  new  systems.  The  Court 
stated  that  bidding  system  alternatives 
“*  *  *  like  the  variable  net  profit 
bidding  option  (and  the  work 
commitment  bid  system)  are  designed  to 
reduce  front-end  cash  payment  and  to 
stimulate  competition  to  a  greater 
degree  than  the  options  already  in  place 
which  still  focus  bidding  on  the  front- 
end  cash  bonus."  {Slip,  op.,  at  37). 

The  proposed  regulation  is  designed 
to  encourage  more  participation  in  OCS 
lease  sales  by  a  more  diverse  range  of 
firms.  Participation  in  OCS  lease  sales 
may  be  viewed  in  terms  of  an  increase 
in  the  overall  number  of  bids  in  an  OCS 
lease  sale,  in  the  number  of  bids  per 
tract,  or  in  the  number  of  sale 
participants.  In  the  sense  that  greater 
participation  may  be  considered  a 
measure  of  competition  for  OCS  leases, 
the  proposed  regulation  should  lead  to 
increased  competition.  Also,  to  the 
extent  that  available  capital  is  not  used 
to  pay  large  cash  bonuses,  it  should 
remain  available  for  exploration  and 
development  expenses. 

Since  administration  of  OCS  leases 
issued  pursuant  to  this  proposed 
regulation  would  be  the  responsibility  of 
the  U.S.  Geological  Survey  (USGS) 
within  DOI,  use  of  this  bidding  system 
may  result  in  somewhat  greater 
responsibilities  for  USGS,  particularly  in 
the  administration  of  applicable 
accounting  procedures.  It  should  be 
noted  that  this  responsibility  is  not 
qualitatively  distinct  from  functions 
already  committed  to  USGS.  Some 
increase  in  USGS  workload  may  be 
expected  as  a  result  of  this  proposed 
regulation;  depending  on  the  extent  to 
which  the  proposed  bidding  system  is 
used.  USGS  regulations  are  not 
superseded  by  this  action,  but  must  be 
followed  in  conjunction  with  this 
proposed  regulation,  as  appropriate. 
DOE  requests  public  comment  on  the 
impacts  of  this  proposal,  especially  with 
regard  to  ways  to  mitigate  or  eliminate 
negative  impacts  of  the  bidding  system 
proposed  in  this  regulation. 

IV.  Public  Comment  and  Hearing 
Procedures 

DOE  requests  comments  on  any 
aspect  of  ^is  regulation  as  proposed.  To 
the  extent  comments  are  submitted  in 
response  to  this  rulemaking  either 
proposing  or  opposing  amendments. 


they  should  be  accompanied  by  as  much 
supporting  data  as  possible.  Data 
submitted  in  response  to  this  proposal 
that  is  deemed  proprietary  should  be  so 
labeled. 

A.  Specific  Comments  Requested 

DOE  is  requesting  comments  on  the 
following  matters  in  particular: 

1.  Establishment  of  Capital  Recovery 
Factor.  As  indicated  previously,  DOE  is 
considering  two  alternatives  for  the 
establishment  of  capital  recovery 
factors  for  each  NPSL  One  alternative 
would  have  DOI,  in  consultation  with 
DOE,  establish  capital  recovery  factors 
for  each  tract  or  groups  of  tracts 
scheduled  to  be  offered  imder  the 
variable  net  proHt  share  bidding  system 
in  advance  of  each  sale,  as  DOI  does 
now  for  tracts  offered  for  sale  under  the 
fixed  net  profit  share  bidding  system. 

The  predetermined  capital  recovery 
factor  for  each  such  tract  would  be 
published  in  the  final  notice  of  OCS 
lease  sale. 

Alternatively,  at  the  request  of  DOI, 
DOE  is  proposing  to  allow  for  use  of  a 
schedule  in  which  the  level  of  the 
capital  recovery  factor  would  in  general 
tend  to  be  set  at  lower  levels  for  higher 
net  profit  share  rate  bids.  Any  such 
schedule  would  be  announced  well  in 
advance  of  a  particular  OCS  lease  sale. 
Once  a  bid  was  accepted,  an  associated 
capital  recovery  factor  would  be  fixed 
according  to  the  schedule  published  in 
the  notice  of  sale. 

DOE  requests  comments  on  the 
relative  merits  of  both  means  of 
establishing  capital  recovery  factors,  but 
especially  on  the  benefits  and 
consequences  of  using  a  schedule  of 
capital  recovery  factors. 

2.  Evaluation  criteria.  DOE  is  also 
interested  in  obtaining  public  comment 
in  the  following  areas: 

(a)  To  what  degree  might  the  variable 
net  profit  share  bidding  system  operate 
to  increase  participation  in  OCS  lease 
sales?  What  benefits  or  costs  are  likely 
from  increased  participation? 

(b)  What  is  the  likely  efiect  of  the 
bidding  system  proposed  in  this 
regidation  on: 

The  present  value  of  government 
receipts: 

Net  economic  value  achieved; 

Ability  to  promote  or  hinder 
development  of  fields  of  various  sizes; 
and 

Production  life  of  fields  developed 
under  this  system? 

(c)  What  are  the  likely  effects  of  the 
bidding  system  in  this  proposal  on: 

Minimum  field  size; 

Exploration  and  development 
decisions; 


Timing  and  magnitude  of  installed 
capacity; 

Initiation  and  rate  of  production; 

Timing  and  magnitude  of  operating 
costs: 

Timing  and  magnitude  of  investments 
after  the  close  of  the  capital  recovery 
period? 

(d)  What  is  the  likely  administrative 
impact  and  cost  of: 

The  requirements  to  determine,  for 
each  OCS  lease  sale  using  the  proposed 
regulation,  the  parameters  needing 
specification  for  each  tract  offered  for 
leasing  under  this  bidding  system; 

Accounting  procedures;  and 

Compliance  problems  that  result  from 
incentives  to  manipulate  the  timing  of 
expenses  and  the  degree  to  which  this 
system  tends  to  increase  these 
problems? 

3.  Accounting  procedures.  Comments 
are  requested  on  areas  of  potential 
concern  with  regard  to  the  applicability 
of  any  aspect  of  the  accounting 
procedures  contained  in  10  CFR  Part 
390,  when  used  to  determine  net  profit 
share  payments  due  the  government 
under  the  bidding  system  in  this 
proposal.  Where  appropriate,  comments 
should  include  specific 
recommendations  on  language  changes. 
DOE  especially  encourages  public 
comment  regarding  the  applicability  of 
the  overhead  allowances  provided  in  10 
CFR  390.012  to  determine  net  profit 
share  payments  due  under  the  proposed 
system. 

B.  Written  Comments 

You  are  invited  to  participate  in  this 
rulemaking  by  submitting  data,  views  or 
arguments  with  respect  to  the  proposal 
set  forth  in  today's  rulemaking.  Written 
comments  should  be  submitted  by  April 
7, 1981  to  the  address  indicated  in  the 
“ADDRESS"  section  of  this  preamble. 
Comments  should  be  identified  on  the 
outside  envelope  and  on  the  document 
with  the  designation:  “Box  XY  (Docket 
No.  LPDO  81-1),  DOE  Proposed  OCS 
Bidding  System  Regulations".  Fifteen 
copies  should  be  submitted.  All  copies 
received  by  the  above  date  and  all  other 
relevant  irdormation  will  be  considered 
by  DOE  before  final  action  is  taken  on 
this  proposed  regulation.  Any 
information  or  data  which  you  consider 
to  be  confidential  must  be  so  identified 
and  submitted  in  writing,  one  copy  only. 
We  reserve  the  right  to  determine  the 
confidential  status  of  the  information  or 
data  and  to  treat  it  according  to  our 
determination. 

C.  Public  Hearing 

1.  Procedure  for  Request  to  Make  Oral 
Presentation,  llie  time  and  place  of  the 
hearing  is  indicated,  in  the  “DATES”  and 
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"HEARING  LOCATION”  sections  at  the 
beginning  of  the  preamble.  The  hearing 
will  be  continued,  if  necessary,  on  the 
next  business  day. 

If  you  have  an  interest  in  today's 
proposal,  or  represent  a  group  or  class 
of  persons  that  has  an  interest,  you  may 
make  a  written  request  for  an 
opportunity  to  make  an  oral 
presentation.  This  request  should  be 
made  by  March  19, 1981,  and  should  be 
sent  to  the  appropriate  address 
indicated  in  the  "ADDRESS"  section  of 
this  preamble.  Please  describe  your 
interest  and,  if  appropriate,  state  why 
you  are  a  proper  representative  of  a 
group  or  class  of  persons  that  has  such 
an  interest  Please  give  a  concise 
summary  of  the  proposed  oral 
presentation.  You  should  also  provide  a 
phone  number  where  you  may  be 
contacted  through  the  day  before  the 
hearing.  If  you  are  selected  to  be  heard, 
you  will  be  so  notified  prior  to  the 
hearing.  Fifty  copies  of  your  statement, 
labeled  “DCS  Profit  Share  Leasing,”  are 
due  at  9:00  a.m.  on  the  date  of  the 
Washington  hearing  and  should  be 
delivered  to  the  adless  indicated  in  the 
“ADDRESS”  section  at  the  beginning  of 
this  preamble.  In  the  event  any  person 
wishing  to  testify  cannot  meet  the  50 
copy  requirement  alternative 
arrangements  can  be  made  with  the 
Office  of  Hearings  Management  at  (202) 
653-3971. 

2.  Conduct  of  the  Hearings.  DOE 
reserves  the  right  to  select  the  persons 
to  be  heard  at  this  hearing,  to  schedule 
their  respective  presentations,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearing.  The  length  of 
each  presentation  may  be  limited,  based 
on  the  number  of  persons  requesting  to 
be  heard. 

A  DOE  official  will  preside  at  the 
hearing.  This  will  not  be  a  judicial  or 
evidentiary-type  hearing.  Questions  may 
be  asked  only  by  those  conducting  the 
hearing,  and  there  will  be  no  cross- 
examination  of  persons  presenting 
statements.  At  the  conclusion  of  all 
initial  oral  statements,  each  person  who 
has  made  an  oral  statement  will  be 
given  the  opportunity  to  make  a  rebuttal 
statement,  llie  rebuttal  statements  will 
be  given  in  the  order  in  which  the  initial 
statements  were  made  and  will  be 
subject  to  time  limitations. 

Prior  to  the  hearing,  you  may  submit 
questions  to  be  asked  of  any  person 
making  a  statement  at  the  hearing  to  the 
address  indicated  in  the  above 
“ADDRESS”  section  before  4:30  p.m.  the 
day  prior  to  this  hearing.  At  the  hearing, 
you  may  submit  the  question,  in  writing, 
to  the  DOE  presiding  officer.  In  either 
case,  the  presiding  o^icer  will  determine 
whether  the  question  is  relevant,  and 


whether  time  limitations  permit  it  to  be 
presented  for  answer.  Either  the 
presiding  official  or  another  member  of 
the  panel  will  ask  the  question. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding 
officer.  In  the  event  that  it  becomes 
necessary  for  us  to  cancel  the  hearing, 
we  will  make  every  effort  to  publish 
advance  notice  in  the  Federal  Register 
of  such  cancellation.  Moreover,  we  will 
give  actual  notice  to  all  persons 
scheduled  to  testify  at  the  hearing. 
However,  it  is  not  possible  to  give  actual 
notice  of  cancellations  or  changes  to 
persons  not  identified  to  us  as 
participants.  Accordingly,  persons 
desiring  to  attend  the  hearing  are 
advised  to  contact  DOE  on  the  last 
working  day  preceding  the  date  of  the 
hearing  to  confirm  that  it  will  be  held  as 
scheduled. 

A  transcript  of  the  hearing  will  be 
made  and  the  entire  record  of  the 
hearing,  including  the  transcript,  will  be 
retained  by  DOE  and  made  available  for 
inspection  at  the  DOE  Freedom  of 
Information  Office,  Room  lE-190, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  D.C.  20585, 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday.  You  may 
purchase  a  copy  of  the  transcript  from 
the  reporter. 

V.  Environmental  and  Competitive 
Review 

After  reviewing  this  proposed 
regulation  pursuant  to  DOE’s 
responsibilities  under  the  National 
Environmental  Policy  Act  of  1969  (Pub. 

L.  91-190,  83  Stat.  852  (42  U.S.C.  4321)) 
DOE  has  determined  that  the  proposed 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 
■Therefore,  DOE  has  determined  that  no 
environmental  impact  statement  is 
required  for  the  proposed  regulation. 

Environmental  impacts  resulting  from 
the  use  of  the  variable  net  profit  share 
bidding  system  are  expected  to  be 
minimal.  Absolute  rates  of  activity  or 
ultimate  levels  of  production  are  not 
expected  to  fall  outside  the  ranges  that 
should  be  considered  during  an 
environmental  impact  analysis  for  lease 
sales  conducted  with  conventional 
leasing  systems.  Environmental  impacts 
associated  with  using  the  proposed 
bidding  system  will,  of  course,  be 
examined  prior  to  each  lease  sale. 
Moreover,  potential  environmental 
impacts  resulting  from  the  use  of  this 
system  will  be  considered  prior  to  the 
selection  of  a  leasing  system  for  tracts  in 
each  sale. 


Pursuant  to  section  5(a)  of  the  OCSLA 
(43  U.S.C.  1334  (a)),  a  copy  of  this 
proposed  regulation  has  been 
transmitted  to  the  Attorney  General  for 
his  views  on  any  matters  contained 
herein  that  may  affect  competition.  The 
Attorney  General  will  consult  with  the 
Federal  Trade  Commission  in  the 
preparation  of  any  such  views.  Their 
views  will  be  carefully  considered  by 
DOE  before  the  promulgation  of  any  ' 
final  regulation. 

VI.  Executive  Order  12291 

Subsection  8(a)(2)  of  Executive  Order 
12291  issued  February  17, 1981  (46  FR 
13193,  February  19, 1981)  provides  an 
exemption  from  the  procedures 
prescribed  by  the  O^er  whenever 
satisfying  the  terms  of  the  Order  would 
conflict  with  deadlines  imposed  by 
judicial  order.  DOE  has  determined  that, 
in  view  of  a  court  order  requiring  that 
this  proposed  rule  be  issued  no  later 
than  February  28, 1981,  it  is  not  possible 
to  comply  with  the  procedures  in  the 
Order  governing  proposed  rules.  In 
accordance  with  the  further 
requirements  of  subsection  8(a)(2),  we 
have  reported  the  proposed  rule  to  the 
Director  of  the  Office  of  Management 
and  Budget  with  an  explanation  of  the 
conflict. 

VII.  Compliance  with  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act  (Pub.  L. 
96-354,  5  U.S.C.  601  et  seq.,  (September 
19, 1980)),  requires  Federal  agencies  to 
consider  the  impact  of  proposed 
regulations  on  small  businesses,  small 
governmental  units,  and  other  small 
entities;  to  consider  the  ability  of  small 
entities  to  comply  with  the  proposed 
regulation;  and  to  consider  less  stringent 
alternative  compliance  standards  for 
small  entities.  An  agency  is  required  to 
prepare  a  regulatory  flexibility  analysis 
to  document  its  consideration  of  these 
factors  except  in  the  situation  where  the 
agency  determines  that  a  regulation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  DOE  certifies  that,  for  the 
reasons  discussed  below,  the 
promulgation  of  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  will  not  be  prepared. 

Of  the  approximately  200  oil  and  gas 
firms  in  the  United  States  identified  by  a 
DOE  study  as  having  the  resources  and 
capability  to  engage  in  OCS  exploration, 
very  few,  if  any,  are  independently 
owned  and  operated  and  fit  the 
definition  of  “small  entity”  within  the 
meaning  of  the  Regulatory  Flexibility 
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Act.  Although  a  few  smaller  firms  may 
operate  in  the  shallow  OCS  areas  in  the 
Gulf  of  Mexico,  virtually  none  of  the 
smaller  Hrms  have  the  capital  or 
resources  singly  to  explore  the  deep- 
water  OCS  areas  in  the  North  Atlantic 
or  off  the  coast  of  Alaska.  Most  of  the 
200  firms  which  would  be  affected  by 
this  regulation  are  very  large  in  terms  of 
resources  and  capitalization  or  are 
subsidiaries  of  such  hrms.  Small 
entities,  generally,  cannot  afford  to  enter 
the  OCS  exploration  industry  by 
themselves  and  effectively  compete  for 
leases  due  to  the  prohibitively 
expensive  exploration  and  development 
costs  ($17.5-$80.5  million  for  exploratory 
wells  and  $8^1270.9  million  for  pre- 
production  oil  field  development),  the 
tremendous  risk  of  unsuccessful 
exploration  and  drilling,  and  the  very 
distant  payoff  on  investment.  This 
regulation  does  implement  a  bidding 
system  which  is  intended  to  have  the 
effect  of  reducing  an  exploration  firm's 
acquisition  expenses  and  fi'ont-end  cash 
bonuses,  but  the  impact  of  this  reduction 
is  so  small  in  comparison  to  other 
development  costs,  that  the  entry  barrier 
for  small  firms  will  not  be  affected  in  a 
significant  way.  Simply  put,  the  amount 
of  resources  and  investment  required  for 
OCS  exploration  is  beyond  the 
capability  of  small  entities.  Since  there 
are  no  small  entities  in  the  OCS 
exploration  field,  small  entities  will  not 
be  affected  by  this  regulation. 

The  principal  economic  cost  of  this 
regulation  derives  from  incorporation  of 
the  accounting  procedures  and  reporting 
requirements,  previously  codiifed  at  10 
CFR  Part  390,  required  for  calculation  of 
the  amount  of  the  net  profit  share 
payment  due  the  United  States. 
However,  this  regulation  will  not  require 
the  general  collection  or  submission  of 
information  from  the  general  public.  The 
bidding  system  established  by  this 
regulation  and  the  incorporated 
accounting  procedures  will  be  used  only 
by  firms  voluntarily  submitting  bids  for 
OCS  leases.  Only  the  successful  bidder/ 
lessee  will  be  required  to  provide  the 
Government  with  certain  accounting 
and  drilling  data  necessary  to  compute 


the  proper  rate  of  compensation  due  to 
the  Government. 

(Outer  Continental  Shelf  Lands  Act,  ch.  345. 

67  Stat.  462  (43  U.S.C  1331  et  seq.,  1953),  as 
amended  by  Pub.  L  95-372;  Department  of 
Energy  Organization  Act,  I^b.  L.  95-91, 91 
Stat.  565  (42  U.S.C.  7101  et  seq.,  1977),  E.O. 
12009,  42  FR  46267) 

In  consideration  of  the  foregoing, 
chapter  II  of  Title  10,  Code  of  Federal 
Regulations,  is  proposed  to  be  amended 
as  set  forth  below. 

Issued  in  Washington,  D.C.  February  27, 
1981. 

James  B.  Edwards, 

Secretary  of  Energy. 

PART  376— OUTER  CONTINENTAL 
SHELF  OIL  AND  GAS  LEASING 

1.  Part  376  of  Chapter  II  of  Title  10, 
Code  of  Federal  Regulations,  is 
amended  by  adding  a  new  subparagraph 
(5)  to  §  376.110(a),  to  read  as  follows: 

§  376.1 10  Bidding  systems. 

(a)  *  *  •  ‘  * 

(5)  Net  profit  share  rate  bid  with  a 
fixed  cash  bonus  and  an  annual  rental — 

(i)  Net  profit  share  payment  calculation. 
The  amount  of  the  net  profit  share 
payment  to  the  United  States  by  the 
person  awarded  the  lease  shall  be 
determined  for  each  month  by 
multiplying  the  net  profit  share  base 
times  the  net  profit  share  rate,  in 
accordance  with  §  390.022. 

(A)  Net  profit  share  base.  The  net 
profit  share  base  shall  be  calculated  in 
accordance  with  S  390.021. 

(B)  Capital  recovery  factor.  The 
capital  recovery  factor,  or  a  schedule  for 
determining  the  capital  recovery  factor 
on  the  basis  of  the  net  profit  share  rate 
bid,  needed  to  calculate  the  allowance 
for  capital  recovery  in  accordance  with 
§  390.020,  shall  be  specified  in  the  notice 
of  OCS  lease  sale  published  in  the 
Federal  Register  and  may  vary  fitim 
tract  to  tract. 

(C)  Net  profit  share  rate.  The  net 
profit  share  rate,  which  determines  the 
fixed  share  of  the  net  profits  owed  to  the 
United  States,  is  determined  by  the 
person  submitting  the  bid. 

(ii)  Cash  bonus.  The  cash  bonus  to  be 
paid  shall  be  an  amount  that  is  specified 
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in  the  notice  of  OCS  lease  sale 
published  in  the  Federal  Register  and 
may  vary  from  tract  to  tract.  Any 
deferment  of  the  payment  and  the 
schedule  of  payments  shall  be  included 
in  the  notice  of  OCS  lease  sale 
published  in  the  Federal  Register. 

(iii)  Annual  rental.  The  annual  rental 
to  be  paid  by  the  person  awarded  the 
lease  shall  be  the  amount  specified  in 
the  notice  of  OCS  lease  sale  published 
in  the  Federal  Register. 

PART  390— ACCOUNTING 
PROCEDURES  FOR  DETERMINING 
NET  PROFITS  SHARE  PAYMENT  FOR 
OUTER  CONTINENTAL  SHELF  OIL 
AND  GAS  LEASES 

2.  Part  390  of  Chapter  II  of  Title  10, 

Code  of  Federal  Regulations,  is 
amended  by  revising  §  390.001(b)  and 
two  definitions  in  §  390.002  to  read  as 
follows: 

§  390.001  Purpose  and  scope. 

«  *  *  *  * 

(b)  The  procedures  established  by  this 
Part  390  apply  to  any  OCS  lease  issued 
by  the  Department  of  the  Interior  under 
any  bidding  system  established  by 
§  376.110(a)  of  this  chapter  which  has  a 
net  profit  share  component. 

§390.002  Definitions. 

*  *  *  *  • 

“Net  profit  share  rate"  means  the 
percentage  share  of  the  net  profit  share 
base  payable  to  the  United  States.  The 
percentage  share  may  be  fixed  in  the 
notice  of  OCS  lease  sale  or  be  the  bid 
variable,  depending  upon  the  bidding 
system  used,  as  established  by 
§  376.110(a)  of  this  chapter. 

“NPSL"  means  a  net  profit  share 
lease,  which  is  an  OCS  lease  that 
provides  for  payment  to  the  United 
States  of  a  percentage  share  of  the  net 
profits  for  production  of  oil  and  gas  from 
the  tract.  This  percentage  share  may  be 
fixed  in  the  notice  of  OCS  lease  sale  or 
be  the  bid  variable,  depending  on  the 
bidding  system  used,  as  established  by 
§  376.110(a)  of  this  chapter. 
***** 
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